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On February S, 1980 the Vermont Agency of Environmental

l Conservation brought an appeal from an order of the Uistrict #5
i Ehvironmcntal Commission clritcd Ucbruary 1, 1980 denying the
I motion to postpone hearings in the application of I)evelopers
; Diversified, No. 51VO554, pcnclinq  issuance of a final decision in
1. the application of Juster Assoc-iatcs, No. 5WO556.
i

Roth applica-
tions arc for permits  for the construction and operation of

it major commercial Eacilitics on adjacent properties in the Town

II
of Berlin, Vermont.

On February 13, 1981) the  Environmentnl  Doarc ZlppOilltCd
Xargarct  P. Garland, Chairman of the lsonrd,  to sit as a hearing
officer in this appeal, pursuant to Hoard Rule 17; on Febru-
ary 28, 1980 the hearing ofL‘iccr heard testimony ant1 oral arj:u-
ment  on  the appeal with the agrccmcnt of the partics  3s provided
for in that Rule. The Board rcvicwed this matter at its regular
meeting of March 11, 1980.
in this appeal:

The following parties participated

TllC a;‘pl icant, Ucvclopcrs Divers i ficd , Ltd. by
llol~n Kilmurry , lisp.

The appellant, A::c~cy o i ‘  I:nvirowcntal Conservation
by Stcphcn it. Scasc, Iisc{.

l’hc City of iiarrc by BJohn Nichol ls ,  Esq. -_
Central Vermont RcJ:iorlr11 Planning Commission by

liobert Apple;
Citizens for Vital Comlilunitics  by Steven Stitzel .

This appeal effectively raises two issues: (1) 1\1ust  the
District’  Commission suspend hearings on the appiication  of
Developers Diversif ied, Ltd. pending
tion of Juster Associates,

resoluticn of tlic app l i ca -
pursuant to Board Rule 13 (A)? an3

(2) If not, must the District Commission tahc into account the
likely impacts of both developments wilcn evalu;ltin!:  the impacts
of either one or both of the applications?

F Ii<I_I  I NG 01: FRC’I’_-

1. 011 l~cbruary  28, 13S0,  tllc CliltC  of’ hcarirq; o n  t h i s  matter, .
and on March 11, 1980 ,  the  Jatc of the Board’s decision,  the
ljistrict fi5 Ilnvironmcntnl  Commission had not issued a final
tlccision in tither of the l)crnlit  applications that  are the
basis OF this  npileal. J’rocccdin!:s arc still continuing in
both applications, and the Commission is actively rcvicwing
those applications at this time.



1.

2.

CONCLUSIONS OF LAW__I__._-_----_

Board R11le 13(A), the Ibasis  of this appeal,  StiJtos  that  the
“district commissions shall consider  each npnlication in
the order p r e s e n t e d  . . . .I’ This Rule requires the com-
missions to initiate proceedings  on ma;jor applications in
the order in which the completed a!)plications  arc filed.
The Rule does not, however,

,
rcquirc the commissions to

delay proceedings on all ai1plications  subsequently filed,
pending  final resolution of those filed carl icr . To begin
with, the Rule on its fact does not require the commissions
to follow the procedure al1I)ellal~t  requests . Tile Rule s t a t e s
that the applications shall bc considered in the order prc-
sented, not that final orders shall be issued in the sequent
that applications arc rcccivcd; and it certainlv dots not
state that consideration of an carlicr ;)ormit  will bar con-
current proceedings on any application filed subsequently.

There are convincing practical rcnsons for this result as
well. The praccssing  of a major development application
might easily take several months from the date of applicatio
to the issuance of a land USC permit or an order denying a
pcrmi t . Frequently,  delays in the uroceedings  occur as the
applicant  prepares plans nnJ other information in response
to concerns addressed by the commission or the parties to
the hearings. Issuance  of a f i n a l  permit is often dclnyccl
pending receipt of Einal al3provals  or certifications from
other state allcncics. It w~~tlti  1)~ both inefficient  a n d  in-
equitable  if the ai)plic;Lnts or nartics to an carlicr-filed
application could effcctivcly’  block the commission’s rcvicw
of applications filed l.ntcr. i.+)rcovcr  , such delays would
violate the statutory mantlatc  of 10 V.S.A. !3608S(b)  that
hearings c01:nncncc within 40 days of tltc filing of a com-
pleted application.

The parties to this appeal hnvc presented a variety of
theories that could possibly bc used to guide the District
Commission in its review of the competing and potentially
synergistic cffccts of these two applications. Some 0 E
these suggest ions have merit . I lowever, NC decline the invi-
tation to intcrvenc  into the proceedings of the District
Commission. The issues raised on this appeal are substan-
t ive in nature, concerning  the factual assumptions under-
lying the Commission’s review, and imi)l iCate the Commission’ :
decisions on the merits of these apI)licntions. WC arc unable
at this time to judge whcthcr the Commission has made a
proper determination of thcsc f3ctual issues under the
requirements of the Act, bccausc the Commission has not yet
issued a final permit or order in cithcr case. The appcllanl
will not bc foreclosed from raising these issues following
the issuance of a final decision by the Commission. Insofar



as this appeal relates to the assumptions by which the
Commission is  evaluatin:  the cvidcnce  in these ongoinfl
proceedings, we conclude that  an appeal  to the Bo,arJ  is
untimely  and it is thercforc dismissed. See In Rc Paul
E. Blair Family Trust (Application #4C038S-EB, Novcmbs
1979).

Dated at Montpelier,
1350.

Vermont tllis 18th day of March,
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Ch.&rman

%2mbers voting t o
issue this decision:
Margaret P. Garland
Ferdinand Bongartz
PIclvin  II. Carter
FJichacl A. Kimack
Roger N. Miller
Donald B. Sargent
Leonard U. Wilson

Member not part icipat in,?  :
Daniel C. Lyons


